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UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF WASHI NGTON
AT SEATTLE

I N RE: PHENYLPROPANOLAM NE
(PPA) PRODUCTS LI ABILITY
LI Tl GATI ON, MDL NO. 1407

ORDER DENYI NG PLAI NTI FFS’
MOTI ONS TO REMAND

Thi s document rel ates to:

See Appendi x A

THI' S MATTER cones before the Court on the notions of the
plaintiffs named in Appendix A (“plaintiffs”) to remand their
cases to state court in Mssissippi and Louisiana. The
plaintiffs’ conplaints allege nunerous clains against
manuf act urers of PPA-contai ning products, as well as in-state
retail stores that sold those products (collectively, “the retai
defendants”). Defendants renoved these actions alleging that
plaintiffs fraudulently joined the retail defendants solely to
defeat diversity. Plaintiffs noved to remand to state court.
The cases have been transferred to this Court as part of nmulti-
district litigation (“MDL") No. 1407.

| . ANALYSI S

Al t hough plaintiffs claimthat each of them has sued a non-

di verse retail defendant, the facts show ot herw se.

The conplaints of plaintiffs Donald, Glchrist, and Qakl ey
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are bereft of any allegations against any in-state defendants.
Plaintiff Terry alleges that he purchased a PPA-contai ning

product at Fred's, Inc. d/b/a Fred s D scount Pharnmacy

(“Fred’s”). Although M. Terry alleges that Fred’s is a

M ssi ssi ppi corporation, defendants have presented unrebutted

evi dence that shows that Fred's is incorporated in Tennessee,

where it maintains its corporate offices and principal place of

busi ness. See Affidavit of Mchael R Hodge; see also Morris v.

Princess Cruises, Inc., 236 F.3d 1061, 1067-68 (9" Cir.

2001) (noting that the court may consider “sunmmary judgnent-type
evidence” to determne if joinder was fraudulent); 28 U S. C. 8§
1332(c) (1).

Accordingly, the Court finds that plaintiffs Donald,

G lchrist, OCakley, and Terry have not brought cl ains agai nst any
non-di ver se defendants.?

Furthernore, the Court previously struck all pending notions
to remand to state court and urged counsel to consider whether to
re-file such notions, given the Court’s denial of simlar notions
to remand in other cases. None of the plaintiffs l[isted in
Appendi x A to this order have presented the Court with a reason

to depart fromits prior rulings, and none of them have asserted

'!Plaintiffs have alleged that regardl ess of the citizenship
of their defendants, conplete diversity does not exist because
t hey have brought their clains with other plaintiffs who have
sued non-di verse defendants. This argunent, however, is noot
because the parties have since filed individual severed
conplaints by order of this Court.
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valid clains against any in-state defendants.? A further
explication of the Court’s reasoning can be found in the Court’s
prior rulings denying simlar notions to remand to state court,

including Pollard v. Bayer Corp., et al., Vick v. Novartis Corp.

et al., and Douglas v. Bayer Corp., et al.

1. CONCLUSI ON

The Court finds that plaintiffs Donald, G lchrist, Cakley,
and Terry have not brought clains against any non-diverse
defendants. The Court further concludes that the remaining
plaintiffs listed in Appendix A have failed to state a cause of
action against the retail defendants, and that the failure is
obvi ous according to the settled rules of M ssissippi and
Loui siana. As such, the Court finds that the retail defendants
were fraudul ently joined and conplete diversity exists anong the
parties. The Court therefore DENIES plaintiffs’ notions to
remand the cases to the state courts.

DATED at Seattle, Washington this 5th day of My, 2004.

s/ Barbara Jacobs Rothstein

BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE

2Plaintiff Watts alleges that in addition to a M ssissi ppi
retail defendant, he has sued a second non-diverse entity, Health
Managenment Associates, Inc. d/b/a Madi son County Medical Center
(“MCMC").  In his operative conplaint, however, Watts identifies
MCMC as a M chigan corporation with its principal place of
business in Florida, and despite defendants’ clai mof fraudul ent
joinder, plaintiff has not provided this Court with any evi dence
that MCMC i s a non-diverse defendant.
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APPENDI X A

MDL Docket Nunber

Plaintiff’'s Nane

03- 3032 Jessi ca Acevedo

04- 22 James Anderson, et al

03- 3459 | ra Banks

03-2732 Lessi e Brown

03-2737 Renee Butl er

03-2708 George and Donna Canpbel |

04- 20 James Chasey

03-3034 Mar k Chat man

03- 3419 Essie O ark

03-3753 Aiver day

03- 3522 Rose Cooper

03-2739 Erma Davi s

03- 3204 Kennet h Davi s

03- 3752 Bar bara Donal d

03-2734 Lucille Fells

03- 2796 Sherry Gai nes

03-2743 WI Il Gaines

03-2723 Charlotta Gardner

03- 3754 Argie Glchrist

03-2736 Mary Good

03- 3206 Patricia Geen aka Patricia

G eene

03-2794 Sanuel Hawki ns

03-2797 Cherrice Jam son

03- 3033 Lee Johnson

03-2738 Mae Ruth and Joseph Landers
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03-2795 Byron Mabry

03- 3028 Ed Magee

03- 2746 Mari e Moore

03- 3418 Geor ge Qakl ey

04- 16 Loui se Overstreet
03- 3205 Ral ph Roby

04- 64 Ral ph Scott

04- 65 Serena Scott
03-2735 Luci an and Edna Smith
03- 3460 Sharon Smth

03- 3417 Janmes Terry

03- 3755 Nat han Townsend

03- 2745 Sara Watson Truitt
03-2740 Marilyn Wl ker

03- 3036 Tamara Wl | ace

03- 2844 Ander son Washi ngt on
03-539 Rudy Watts
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